Incitement by police officers is a well-known and often utilized police measure in the German investigation process. Yet, when it comes to prosecuting the perpetrators, a moral conflict arises. Should a State, bound by its own constitution and committed to protect its citizens, be allowed to incite or support a possible offender and afterwards judge on his or her wrongful actions? After Germany's higher courts had to deal with multiple cases of entrapped perpetrators, there has been a strong debate about the admissibility, requirements, and consequences of entrapment within the German legal system. International and national courts as well as scholars represent different legal standpoints in this regard. In particular, the approaches of the European Court of Human Rights and the German Federal Court of Justice differ significantly in their results. As Germany ratified the European Convention on Human Rights and therefore has to adhere to the European Court of Human Rights' ruling, an additional legal conflict arises. This article depicts and discusses the most relevant approaches to resolve this moral and legal conflict and satisfy both the need for effective prosecution and the procedural rights of the individual person subject to the act of entrapment. Additionally, recent legislative ambitions are presented.
A. Introduction

I. The Issue of Entrapment
Incitement by police officers is a well-known and often utilized police measure in the German investigation process. After Germany's higher courts had to deal with multiple cases of entrapped perpetrators, there has been a strong debate about the admissibility, requirements, and consequences of entrapment within the German legal system.
II. Definition and Legal Basis
German law does not explicitly delineate what constitutes entrapment (yet 1 ), much less proscribe unlawful entrapment or set out the requirements for lawful acts of entrapment. As a repressive act of the police and the State 2 , regulations for the admissibility of entrapment are derived from Germany's code of criminal procedure (StPO) 3 . Predominately, sections 110a through 110c StPO-which define and regulate the powers of a so-called verdeckter Ermittler (an undercover investigator) in Germany-apply in such cases. Section 110a(2) StPO, for example, provides a statutory definition of such undercover investigators who, in Germany, are subordinated to the prosecution as the head of the Ermittlungsverfahren (the preliminary investigative proceedings). Further, pursuant to section 110c(3) StPO, other regulations govern the undercover investigator's powers. Additional admissible measures for prosecution arise from this section, 4 including the admissibility of entrapment. If the entrapment is not performed by an undercover agent-that is, not by a "publicly investigating officer" 5 -sections 160 and 161 StPO regulate its legal basis, for want of specific regulations.
Entrapment means that an agent of the State has incited a person, in a relevant way, to commit the crime of which he is then charged with. 6 This could happen by strengthening the mens rea of the perpetrator or supporting his or her preparation of the actus reus.
7 An agent of the State is thus defined as a member of a State investigation body and, accordingly, includes police officers or any person directed any such member thereof. 8 The definition of entrapment also includes intensifying a crime by inciting the eventual perpetrator. 9 
III. Constitutional Concerns Regarding Entrapment
To begin, numerous critics claim that entrapment may run contrary to the Unschuldsvermutung (the presumption of innocence), which states that every person charged with a crime is innocent until he or she is convicted in a legally binding manner. 10 Furthermore, a Rechtsstaat (a State bound by the rule of law) cannot act arbitrarily or provoke behavior that the State itself has prohibited. 11 A social State in accordance with Article 20(3) of the Basic Law-Germany's constitution-should strengthen the lawfulness and good in its citizens and help them to abide by its rules instead of actively exposing them to the possibility of committing crimes. 12 In addition, prosecuting someone for a crime that was effectively caused by State authorities runs counter to the function of modern criminal law, in which there is no punishment for mere intent without an actual reprehensible act-there is a lack of a so-called Handlungsunwert.
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B. Entrapment as a Lawful and Legitimate Investigative Measure in Germany
Although entrapment is a daily practice in Germany, its legitimacy is highly controversial and opinions on it differ widely.
I. Opinions Stated in Legal Literature
A number of voices in academic legal reference works consider entrapment as transcending the Sachverhaltsermittlung, the investigative process into the facts and circumstances of the case. This is the principle task and the overriding aim of such preliminary proceedings. It refers to the process of collecting all the requisite evidence against, and in favor of, the alleged criminal. Thus, several legal commentators see entrapment as merely inducing and facilitating the commission of additional crimes, as opposed to the gathering of information about previously committed crimes.
14 Accordingly, these voices stress that entrapping perpetrators that do not possess the actual mens rea for the commission of an offense, or that have not been suspected of such before the act of entrapment, cannot be permitted under section 161 StPO. Furthermore, those opposing entrapment state that inciting someone to commit a new crime in order to punish them for that specific conduct can never be justified by that person's previously committed offenses.
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Other opinions consider entrapment to be a generally permissible means to an end for effective prosecution; nevertheless, the criteria for its legitimacy differ. 16 
II. Treatment Within the German Jurisdiction
The jurisprudence in Germany insists on the fundamental legitimacy of entrapment. This is said to be a consequence of Article 20(3) of the Basic Law, 17 in which the principle of a State under the rule of law, the Rechtsstaatsprinzip, is enshrined. It demands an effective prosecution. 18 Its legitimacy, however, is limited by constitutional interests. Therefore, entrapment should only be allowed if the entrapped person is suspected of having committed similar crimes prior to the entrapment. Otherwise sections 160 ff are not applicable. 19 The Bundesgerichtshof (BGH; the German Federal Court of Justice) identified entrapment as a possible infringement of Article 6 of the European Convention on Human Rights (ECHR), 20 but ultimately stated that such does not necessarily lead to a general prohibition against entrapment.
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Due to the decisions of the European Court of Human Rights (ECtHR), case law in Germany has shifted its position on entrapment considerably. Germany now distinguishes between admissible and inadmissible entrapment, 22 linking different consequences to each. Entrapment is admissible when the perpetrator has previously been suspected of having committed serious offenses which are of a similar nature to those involved in the entrapment. 23 The Bundesverfassungsgericht (the German Federal Constitutional Court) draws the distinction between admissible and inadmissible entrapment by balancing and evaluating the right to a fair trial, as stipulated in Article 6 ECHR, and the public interest in an effective criminal prosecution.
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C. The Decisions of the ECtHR Article 6 § 1 of the ECHR stipulates that every person has the right to a fair hearing by a tribunal. A conviction following an unlawful police incitement can constitute an infringement of this very right. As the ECtHR's jurisdiction is comprised of the interpretation and applicability of the Convention 25 , it has addressed several instances of police incitement in the past. Before going into detail on the opinion of the ECtHR, one must consider the effect that comes from such a judgment and whether German national courts must respect the ECtHR's opinions in subsequent cases.
After Germany ratified the ECHR, it became ordinary statutory law, which is why it generally needs to be considered like any other statute passed in the German legal system. 31 Therefore, it can conflict with other statutory provisions and even the German constitution itself. To ensure the binding nature of multilateral international treaties within the German legal system, the Bundesverfassungsgericht ruled that German courts must construe German law in a way that does not conflict with the domestic form of the international treaty. 32 Under this principle, called völkerrechtsfreundliche Auslegung, the ECHR can even be utilized to interpret provisions of the German constitution. 33 This principle aims to ensure a broad application of the ECHR, even in first-instance trials. When national courts fail to apply the ECHR correctly, the ECtHR may eventually intervene. The ECtHR, however, cannot overturn a national court's decision, and its powers primarily consist in assessing whether the Member State failed to comply with the ECHR and can, if necessary, grant monetary compensation pursuant to Article 41 of the ECHR. Furthermore, the ECtHR may not contact any national authorities regarding the execution of its judgment. 34 Under Article 46 of EHCR, the Member States must nevertheless follow the ECtHR's decision. The specific violation must be discontinued and any recurrence should be avoided. 35 Therefore, all national authorities, especially the courts, of the Member State involved must ensure that domestic law follows the ruling of the ECtHR. 36 Only by doing so, can it be assured that the Member States comply with the ECHR as they agreed upon in Article 1 of the same.
II. The ECtHR's General Perceptions on Entrapment
As mentioned above, the ECtHR's decisions mostly revolve around the question of whether the criminal proceedings against a suspect as a whole were in breach of Article 6 of the ECHR. 37 What the ECtHR does not stipulate is which legal consequence accompanies such an observation. The approaches regarding the question of which legal consequence would be most appropriate differ. See supra Part D. Legal Consequences and Solutions.
The ECtHR stresses that the public interest in the prosecution of serious crimes cannot be a valid argument in favor of entrapment, 39 and it therefore considers any kind of entrapment to be a breach of Article 6 of the ECHR. 40 The ECtHR carries out a "substantive test of incitement" 41 to assess whether the accused has been incited-entrapped. According to the ECtHR, police incitement occurs whenever the agent "exert[s] such influence on the subject as to incite the commission of an offence that would otherwise not have been committed." 42 Within this context, the ECtHR developed a number of criteria. 43 It first asks whether the investigation had been essentially passive 44 and if the authorities had good reasons to suspect criminal activity when they first approached the person. As regards the latter, it can be particularly relevant to determine whether the suspect has a criminal record or if there have been preliminary investigations which would indicate a predisposition to his involvement in a particular criminal activity. To elaborate, even the fact that a suspect can obtain drugs in short notice and is familiar with the correlating prices can be of significance. The possibility that the suspect was pressured by the police into taking part in criminal activities also has to be considered. When the State's agent goes as far as making a second offer to the suspect after the suspect's initial refusal-especially a higher offer-or appealing to the person's compassion, the existence of entrapment is affirmed. 45 Nevertheless, the ECtHR's examination of whether the proceedings were fair is not limited to the undercover police activity, but also includes the subsequent criminal trial. When the accused claims that he was incited by police agents-and the claim is not evidently improper-the prosecution must submit evidence that there was no entrapment involved. 46 In summary, it can be said that the ECtHR examines the applicant's right to fair proceedings pursuant to Article 6 § 1 of the ECHR on two separate levels: Level one consists of the "substantive test of incitement" regarding the entrapment itself, while level two refers to the subsequent proceedings at the national courts. 47 Nevertheless, not everyone shares the ECtHR's opinion on entrapment and, with the definition of entrapment being so controversial, a number of different ways of dealing with it have arisen over time. The consequences of an inadmissible act of entrapment are probably even more controversial than the factual side of defining such an act.
As mentioned above, the ECtHR is not allowed to dictate a specific legal consequence that would have to follow any unlawful police incitement. Still, in its recent decision in Furcht v. Germany, the ECtHR found that a reduced sentence 48 does not sufficiently compensate for the breach of Article 6 § 1 of the ECHR. 49 Moreover, the ECtHR stated that "any measure short of excluding such evidence [ : : : ] must also be considered as insufficient to afford adequate redress for a breach of 
D. Legal Consequences and Solutions
Both before and after the recent ECtHR ruling, national jurisprudence and academic reference works have developed various approaches and arguments regarding how to correctly approach unlawful police incitement. The most established approaches will be illustrated below and, in order to do so, the following fictitious example will be applied to the different approaches to illustrate how they achieve different results.
S is suspected of being involved in drug trafficking and of being part of a criminal organization that undertakes such deals. There is, however, no evidence that would allow proceedings to be instigated against S. The police then decide to deploy an undercover agent, A, who infiltrates the organization in order to gain incriminating evidence against S.
S is, in fact, not a part of the organization in question and was never involved in criminal activity whatsoever. He is, however, familiar with some of its members but does not know about their illegal business, even though he has his own suspicions. After A has gained S's trust, he approaches him and promises easy money in return for a simple drug deal. S is not keen on the idea and wants to stay out of criminal activity. He tells A about these concerns. For days, A persistently urges S to perform the deal and promises a higher reward to S. As S refuses, A appeals to his honor and calls him a coward. S finally gives in to A's efforts and meets C at a quiet place where the police apprehend both. Following this, S is charged with drug trafficking.
I. Strafzumessungslösung-Fixing of Penalty Approach 1. Explanation
The so-called Strafzumessungslösung-hereinafter referred to as the "sentencing solution"-was adopted in 1984 in a decision of the Bundesgerichtshof (BGH). 51 In this landmark case, the BGH, for the first time, accorded profound attention to the question of how a successful act of entrapment, which did not comply with the principle of due process, is to be dealt with from a legal point of view. The BGH ruled in this respect that inadmissible entrapment could be "compensated for" by reducing the sentence of the accused person by a substantial amount. 
Criteria
Over the decades, the BGH has developed a vast number of criteria to be taken into account when it comes to assessing whether the entrapment was inadmissible or not. Among these criteria are, inter alia, reasonable initial suspicion against the entrapped person, the intensity and the purpose of the influence, as well as the willingness of the incited person to commit the offense. Each of these plays a significant role. 53 Nonetheless, one should not be inclined to assume that the BGH has ever stipulated clearly defined conditions which, upon fulfilment, lead to the inadmissibility of an act of entrapment. Instead, it is only possible to infer from individual cases when the entrapment is inadmissible and, therefore, is to be taken into consideration as a substantial mitigating factor concerning the sentence.
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The most important mitigating factors can be divided into three categories: (1) Inadmissible, (2) long-term and sustainable influence, and (3) a minor degree of reprehensibility as a result of the offense. With regard to the first of these, close attention has to be paid to the question of whether the agent provocateur, rather than the incited person, dominated and directed the commission of the offense and therefore transgressed the principle of due process of law. and sustainable influence can be ascertained if the agent provocateur is constantly, and in a persistent manner, influencing the entrapped person. For instance, this would be the case if a person without previous criminal convictions is influenced by the agent provocateur over a period of several months and is only capable of committing the offense with the help of the agent. 56 The last criterion refers to a situation when, as a result of the observation of the entrapped person by the police, nobody was actually endangered in the course of the entrapment.
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Academic reference works, however, focus on whether the influence by the agent provocateur impaired the free will of the suspect to a greater extent than the suspect is exposed to in his everyday life. 58 According to a number of authors, the entrapment itself should also be inadmissible, and the sentence therefore reduced considerably, if the agent provocateur commits an offence in the course of his influence on the suspect-e.g., if he threatens the perpetrator. 
Arguments in Favor of the Sentencing Solution
With regard to the advantages of the sentencing solution, the high flexibility of this approach to inadmissible entrapment must be emphasized. The judge is able to find a case-by-case solution which appropriately satisfies the peculiarities of the case at hand. In order to reduce the sentence, it should be possible, according to the BGH, to deny an aggravated form despite the fulfilment of a Regelbeispiel 60 -a codified criterion which indicates the presence of an aggravated form of the offense-and to instead assume a minor degree of gravity of the offense. Moreover, the judge is entitled to stay the proceedings pursuant to sections 153 and 153a StPO in cases of a minor offense or in order to reduce the sentence to the minimum statutory sentence. All of these legal remedies enable judges to exercise their discretion and to reduce the sentence depending on the gravity of the inadmissible entrapment.
Be that as it may, following the sentencing solution cannot lead to an exemption from punishment in cases of serious offenses. 61 This is justified by the fact that the accused has committed an offense and that he is-irrespective of the admissibility of the entrapment-guilty of this offense.
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Following the "doctrine of entrapment", American courts proceed similarly in cases of a felony and, therefore, come to the same result, which can also be seen as an argument advocating for the sentencing solution. 63 Apart from that, every other solution which would ultimately lead to the acquittal of the wrongfully instigated person would not take into account the potential criminal intent of the suspect. In a case when an entrapped person is implementing criminal measures that go far beyond the original influence exerted by the agent provocateur, an acquittal would not match the responsibility of the instigated person. In this respect, the instigated person may, upon the exertion of influence, smuggle a much larger amount of drugs than the amount which was incited. 64 This example, as well as the case in which a person dies during the course of the entrapment, illustrates that it is essential to create a solution which enables the judge to impose a sentence despite the inadmissibility of the entrapment. 
Arguments Against the Sentencing Solution
The high flexibility is not only regarded as the strongest argument advocating for the sentencing solution but also-in the absence of clearly stipulated criteria for mitigating factors-the strongest counterargument to this solution. The cogency of the argument propounded by opponents of the sentencing solution can be seen in the fact that neither statutory law nor case law have established non-judgmental criteria to decide whether the entrapment was inadmissible and, therefore, whether it is to be taken into consideration in terms of sentencing. In fact, all of the criteria mentioned above are to be seen as a basic guideline and are hard to ascertain beyond doubt due to their abstract nature. Moreover, there is no indication of how many of these criteria have to be present in order to render the entrapment inadmissible. 65 Critics of the sentencing solution also emphasize that admissible, as well as inadmissible, entrapment is taken into consideration by reducing the sentence of the accused and that, as a consequence, no special attention is devoted to the inadmissibility of the entrapment. 66 It has to be noted that the BGH does not differentiate between these types of entrapment by way of a divergent remedy but by reducing the sentence by a considerably higher extent in the case of inadmissible entrapment as compared to the case of admissible entrapment.
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The third crucial objection to the sentencing solution focuses on one criterion for the reduction of the sentence. According to the BGH, the sentence has to be reduced if an infringement of a legally protected right could have been precluded from the outset as a consequence of constant observation by the police. Consequently, a potential reduced sentence would depend entirely on the successful observation by the police. This appears to be contradictory to the culpability principle because the culpability of the instigated person, which ultimately determines the sentence, would depend on circumstances which are beyond the sphere of influence of this person.
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Even though there are many more counterarguments to the sentencing solution, the aforementioned points are to be seen as the most conclusive and are therefore intended to give an illustrative insight into the problems with this approach.
Application to the Fictitious Case
Returning to the fictitious example, A has not only urged S to perform the deal but also influenced him persistently for days. This clearly shows that the exertion of pressure by the agent provocateur possessed a long-term and sustainable quality and was, therefore, inadmissible. Based upon this result, the judge would have to reduce the sentence considerably. When the instigated person has not acted beyond the original influence by the agent provocateur, a reduction of the sentence to the minimum statutory sentence would appear appropriate.
II. Beweisverwertungsverbot-Inadmissibility of Evidence
Regarding the above-mentioned sentencing solution, various legal commentators criticize the fact that a reduction in sentence cannot compensate for the fact that the State, whose duty it is to prevent criminal offenses, acts inconsistently by inciting the accused to carry out the unlawful behavior.
Requirements from the ECtHR
The ECtHR-which considers entrapment an infringement on the right to a fair trial provided by Article 6 § 1 of the ECHR 69 -tries to take this factor into account when it proposes that the deployment of an undercover agent should lead to the inadmissibility of evidence which was 
Inadmissibility of Evidence Under German Law
The question as to whether evidence gained as a result of entrapment should be categorically excluded in court leads to several difficulties concerning the structure of German procedural law and the legal consequences of such a measure.
The Distinction Between Obtaining and Utilizing Evidence
The approach for deducing the inadmissibility of evidence from its illegal obtainment coincides with the so-called "fruit of the poisonous tree doctrine," originating from Anglo-American law, which describes the ban on the utilization of evidence-fruit-that was obtained under unlawful circumstances or through police misconduct-poisonous tree. 73 Following this rule, all evidence directly or indirectly gained through unjust entrapment by an undercover agent would not be admissible in court and, in many cases, for want of evidence, the suspect would not be able to be prosecuted.
In contrast to the Anglo-American legal system, German procedural law distinguishes between evidence which was gained under unlawful circumstances (Beweiserhebung) and evidence which cannot be legally utilized (Beweisverwertung). 74 The illegal obtainment of evidence does not, however, automatically render it inadmissible in court, as it is possible to use this evidence in the proceedings if the interest in the perpetrator's prosecution outweighs the protection of his individual rights. 
Entrapment as an Illegal Method of Obtaining Evidence
As a result of this distinction, one must consider whether the entrapment can be classified as an illegal method of obtaining evidence. Certain legal commentators in Germany argue that police incitement could be a prohibited method of investigation pursuant to section 136a(1) StPO. 76 This section stipulates, inter alia, that the accused's freedom to make up his own mind and to manifest his will must not be impaired by deception when questioned by State agents. In addition to this, other commentators postulate that police incitement would even amount to a breach of Article 1 of the Basic Law.
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Regardless of whether the police incitement can be seen as an act of deception or not, whether the entrapment fulfils the criteria for obtaining evidence, which describes collecting incriminating information concerning a crime that has already been committed, is questionable. In contrast, the aim of entrapment is to provoke the suspect into the commission of a crime. The respective behavior of the State authorities therefore takes place in advance of the commission and is consequently not a method of collecting evidence but of creating the evidence by promoting the crime. This notion problematically indicates that the result of the entrapment is not the compilation of single pieces of evidence related to the offense, but rather the offense itself as a whole, which should be excluded in court. 79 This result contradicts the German law of evidence, which stipulates that only the respective single pieces of evidence-such as testimony-or a single method of obtaining evidence-like torture-can be subject to a ban on the utilization of evidence. 80 
Inadmissible Utilization of the Obtained Evidence
Because the inadmissibility of evidence cannot be justified by entrapment being an illegal method of obtaining evidence, a question arises as to whether it is not the obtaining of the evidence itself but rather the utilization thereof in court that may be inadmissible.
If the utilization of the entire evidence is to be prohibited, then the court must deal with it as if it did not exist, 81 and, as a result of this reality, the ban on the utilization would have similar consequences as, for example, a procedural impediment. 82 In such a case, there would be no reason why a trial should take place, especially if the trial would not only harm the accused's reputation 83 but also involve the risk that the accused would be drawn into making a confession, separate from the circumstances surrounding the entrapment, that could then be used in court. 84 Therefore, it does not seem plausible to argue for a ban on the utilization of evidence if, for example, a procedural impediment would also leave the accused unpunished without him undergoing burdensome and incriminating proceedings. In summary, reacting to entrapment through a total ban on the utilization of the evidence is, at least in part, incompatible with German procedural law and, moreover, it does not represent a satisfactory solution for the accused. Nevertheless, the German legal system is currently trying to implement the requirements of the ECtHR by not considering evidence which was directly obtained from entrapment. 
Application to the Fictitious Case
Following the foregoing approach, a court would not be allowed to utilize any evidence concerning the drug deal, including the undercover agent's testimony and the crime that was provoked. As a result, the accused would almost certainly be acquitted for want of evidence.
III. Equal Criminal Liability of Agent and Perpetrator
Explanation
A different approach is represented by the German criminal law professor and dogmatist, Roxin, who proposes to treat the undercover agent and the perpetrator in a similar manner. On the one hand, the entrapment could be classified as a "police experiment" without legal consequences for both the undercover agent and the suspect. 86 This alternative should, for example, be referable in cases of drug crimes when the crime causes an abstract danger as opposed to infringing a legally protected right. 87 On the other hand, suspect and agent could both be convicted of the respective crime, the suspect as the perpetrator and the agent as the instigator of the crime, 88 taking into account that, pursuant to section 26 of the StGB, both are punished equally. 
Criticism
In contrast to other possible solutions, this approach also deals with the question of the culpability of the undercover agent. While the first alternative does not clearly specify how the suspect should remain unpunished, the conviction of suspect and agent contradicts the fact that, under German criminal law, the prosecution of the instigator requires intent concerning the commission of the crime. 89 The aim of the undercover agent is not the realization of the crime but rather the conviction of the perpetrator. As a consequence, convicting the inciter is incompatible with German law.
Application to the Case
First, entrapment could be seen as an experiment without legal consequences and, therefore in the fictitious sample case above, S and A would both remain unpunished. According to Roxin, this would be the preferable solution in a case of drug offenses. Second, S may be convicted of drug dealing whereas A is charged with the incitement to this offense, and consequently both are punished equally.
IV. Procedural Impediment: BGH II
In a decision from 2015, 90 the 2 nd Criminal Panel of the BGH substantially deviated from its wellestablished case law on entrapment and its consequences. For cases of unlawful entrapment, the judges consider a procedural impediment as mandatory in the sense that it is the only approach that is fully in line with the ECtHR decision in Furcht v. Germany.
Background
Just a few weeks before the aforementioned decision was published, the 1 st Criminal Panel of the BGH had once more confirmed its view that unlawful entrapment can be sufficiently redressed by a reduction in the sentence, despite the ECtHR's then-recent rather explicit disapproval of this specific approach. 91 Citing 2014 case law from the Bundesverfassungsgericht, the 1 st Criminal Panel stated that a procedural impediment-if at all-can only be assumed in the "most exceptional cases" of police entrapment. 92 In the underlying case, such an extreme instance was, according to the BGH, not present.
The decision of the Bundesverfassungsgericht, which was cited, was, however, highly controversial in itself. Despite its knowledge of the Furcht decision, the Bundesverfassungsgericht decided not to rule on the constitutional complaints submitted, as these did not contain any merits and the constitutional issues at hand had already been resolved. 93 They argued that only extreme cases of entrapment could result in a procedural impediment derived from the principle of due process of law under Article 20(3) of the Basic Law. 94 This appears to entirely contradict the ECtHR's point of view, which is why the decision was, unsurprisingly, vehemently criticized. results in a procedural impediment." In their written opinion, the judges made clear that they no longer wanted to be bound by their own former case law. They argued that the ECtHR had been reviewing the sentencing solution as a specific way to afford redress for the breach of Article 6 § 1 of the ECHR and therefore deemed it insufficient.
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A procedural impediment leads to a bar on the proceeding's continuation and the charges against the defendant must be dropped, thereby terminating the criminal proceedings. This approach has been discussed in academic legal texts ever since and has often been viewed as the only sufficient solution that can fully take into account the ECtHR's ruling, even before the decision in Furcht v. Germany.
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The decision also addresses the question of whether, and, to what extent, the ruling of the ECtHR is binding on German courts. It may be up to the Member States and their domestic courts to decide how to specifically guarantee a fair trial pursuant to Article 3 § 1 of the ECHR while taking into account the characteristics of national legal systems.
98 Nevertheless, as they are bound by Article 20(3) of the Basic Law, German courts must consider the ECHR and the decisions of the ECtHR. 99 For want of a legitimate approach, the BGH-as the sentencing solution turned out not to be-then assessed the different approaches proposed by case law over the years.
In favor of a procedural impediment, the BGH found that an exclusion of the improperly obtained evidence cannot be a way out of the dilemma. 100 If an exclusion simply prohibited allowing the agent provocateur's testimony in court, then there would most certainly be other evidence, such as the testimony of observing agents, that would result in proceedings no fairer than they would be if they proceeded through the provocateur's own testimony. Moreover, the question arises as to whether the suspect's confession is entirely colored, and thus captured, within the circumstances of the entrapment. Determining the reach of the exclusion of evidence would thus require a distinct differentiation between indirect and direct evidence which is simply not attainable. If, according to the BGH, even indirect evidence was considered inadmissible, the exclusion of evidence would eventually resemble a procedural impediment.
An interesting, yet natural, logical progression of the BGH's ruling is the total reversal of the relationship between rule and exception as initially created by the Bundesverfassungsgericht-that is, that prior to such a ruling, only extreme cases could result in an impediment. The judges left open to interpretation whether there can be room for cases of entrapment in which redress for a breach of Article 6 § 1 of the ECHR can be accomplished other than by a procedural impediment. Nevertheless, they demurred, stating that any other measure would perhaps not be in line with the Furcht ruling. 101 Usually, the jurisdiction of the Bundesverfassungsgericht is binding on any other court within the German jurisdiction pursuant to section 31(1) of the Federal Constitutional Court Act. 102 The Bundesverfassungsgericht's decision, however, was not binding because it did not rule on the substance of the matter, but rather it rejected the case. 103 Thus, the BGH's 2 nd Criminal Panel was free to diverge from the approach that the Bundesverfassungsgericht's decision had proposed.
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Judgement of June 10, 2015.
97 entrapment should not be codified with the very same diligence. 110 The same applies, of course, to the legal ramifications of any act of unlawful entrapment.
F. Summary
The use of undercover agents is, without doubt, a successful and wide-spread measure against serious and organized crime, especially in the field of drug-trafficking. Due to the complexity of the legal issue, there are numerous approaches to (a) what constitutes lawful entrapment, and (b) what consequences should follow an unlawful police incitement.
The first problem area is where to draw the line between legal investigation of crimes that are already planned-or in the making-and a situation in which State authorities "create" crimes that would not have occurred without their intervention. Each situation requires different legal consequences.
On the one hand, there is the undisputed social necessity to punish dangerous and serious crime as it occurs, and, on the other hand, as phrased by the ECtHR, a State under the rule of law cannot sacrifice the right to a fair trial for the sake of expedience.
111 After year-long discussions, the ECtHR has made it clear that the BGH's former approach does not sufficiently compensate an accused for police entrapment. Even though the BGH did not adopt this ruling fully, the BGH finally gave in-at least in part-to the pressure to which it was exposed.
One way to solve the problem is, without a doubt, to codify the complex matter of entrapment within the StPO. The commission's report describes a framework of what this legislative move could look like. Nevertheless, it would certainly not be detrimental if the BGH adopted the ECtHR's ruling in its entirety in order to put a stop to unlawful police incitement once and for all.
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Also in favor of a codification of entrapment is Britz, supra note 106, at 128. 
